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Abstract 
The Individual and the Ethics of War: 
Christian and American Interpretations of the Jus in Bello 
Betsy Chase Perabo 
2005 

This dissertation expands and reconstructs the just war category of jus in bello, 
which addresses the way in which war is conducted. It first argues that an analysis of the 
Jus in bello must encompass not only what occurs during war, but also what a nation does 
because it anticipates that, as a matter of course, it will fight wars. Specifically, a nation 
must evaluate the principles underlying the formation and operation of its military: who 
enters the military, how these individuals are trained, and more generally, how the 
relationship between the soldier and the military is understood. Both Christian and 
American perspectives on these questions are addressed. This expansion of jus in bello is 
necessary not only because this process is important in itself, but because it is likely to 
affect how the nation’s soldiers and general population understand the 
combatant/noncombatant distinction. 

The fluid boundary between combatant and noncombatant, highlighted by the 
complex treatment of the soldier, generates in turn a need for a more complex 
understanding of the principle of discrimination, one of the two central categories of the 
jus in bello. After examining both historical and contemporary discussions of the 
principle, as well as U.S. military policy, the dissertation sets forth a revised formulation 
of the principle of discrimination based on three criteria: action, status, and guilt. This 
formulation suggests that efforts should be made to tailor the treatment of individuals 


based on the actions they take, their formal status as soldier or civilian, and their guilt or 


innocence with respect to the prosecution or initiation of the war. Finally, the dissertation 


considers how such a formulation might be implemented by considering the harms and 
benefits associated with several classes of weapons. It concludes that the U.S. would be 
well-served by access to a variety of different types of weapons, including non-lethal 

weapons currently under development, but that it must be aware of the moral problems 


that might accompany the incorporation of these weapons into its arsenal. 
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Introduction 


The Genesis of Soldiers and Civilians 

Of the events that culminate in the formation of militaries and the fighting of 
wars, one often escapes attention: the birth, every year, of 120 million children. These 
children are born into all kinds of homes, in all kinds of states, under conditions of 
injustice or relative justice, into wealth or poverty. They are educated at home or in 
school, by working in fields or in households, by learning trades or reading books. While 
they are young, they are at times reminded that their lives are taking place within the 
boundaries of the state in which they were born. They may love or hate that state, or feel 
milder emotions toward it; they may pledge allegiance to it, feel alienated from it, or 
swear to destroy it. They may have a sense that they have sacrificed or suffered on its 
behalf, or that they are indebted to it. However they feel, these children will reach an age 
at which the nature of their relationship to the state will be clarified. At this point — 
known as “military age” — some of them will be subject to military service. In most 
states, none of the girls will appear on the rolls of potential soldiers, and this will be true 
of some boys, by reason of physical or mental disability.' These girls and boys will 
' Women are rarely required, or even permitted, to serve in combat. The U.S. military prohibits women 
from “serving in units that were designed and intended to engage in direct ground combat, defined as 
‘engaging an enemy on the ground with individual or crew-served weapons, while being exposed to hostile 
fire and to a high probability of direct physical contact with the hostile force's personnel.” Military 
publications often reflect a tacit acknowledgment of this fact; for example, U.S. Army Field Manual 3-0: 
Operations, uses masculine pronouns but notes, “Unless stated otherwise, masculine nouns or pronouns do 
not refer exclusively to men.” Following this practice, I will use masculine pronouns to refer to soldiers, in 
part to remind civilian readers of the different status of male and female soldiers. Kim Field and John 
Nagl, “Combat Roles for Women: A Modest Proposal,” Parameters (Summer 2001), 74-88, available from 
http://carlisle-www.army.mil/usawc/Parameters/01summer/field.htm; Internet; accessed March 6, 2005; 
quoting Legislative History, House Report No. 103-200 Section 542--Gender Neutral Occupational 


Performance Standards. United States Army. Field Manual 3-0: Operations (Washington, D.C.: 
Government Printing Office, 2001). 


become civilians for life, permanent noncombatants. They will not have to fight on 
behalf of their country. During a time of war, they will assume a protected status, as 
dictated by international law. 

The others, those boys (and sometimes girls) who are not ushered off into a 
permanent civiliancy, will be told or given to understand that they are subjects of the state 
who may be called upon to serve in the capacity of soldier. At some point the state will 
determine which members of this pool of potential soldiers will enter the military. Some 
may never serve, and may never even be trained. In some states, one’s profession is 
determined by birth — all persons of a certain class will join the army. Other states will 
conscript based on need, recruits’ potential performance, or random chance. They may or 
may not allow for individuals to avoid military service (or combat duty, in particular) 
based on the dictates of their conscience. Still other states will ask for volunteers, 
counting on the young person’s patriotism, self-interest, or other factors to motivate his 
enlistment. 

The conscripts will be trained as soldiers, thus becoming more separate from 
civilian ways and civilian life. Their lives will no longer be their own, in at least two 
senses. They will be taught, first, that they are a part of a unit with a purpose larger than 
their own individual purposes; they will also be taught that their own lives must be 
sacrificed if the situation dictates it. If they have natural inhibitions against harming 
other human beings, their training will work to wear down these inhibitions. They will 
be soldiers, trained and intended to be used as combatants. If there is a war, they will be 


sent into combat, and in combat, they will face others, like themselves in many ways. 


They will also in many cases encounter the counterparts of those girls and boys who 
remained and remain civilians. 

The separation is not always clear-cut. In time of war — especially during an 
invasion or civil war — a greater proportion of the population may become militarized. 
Mothers may take up arms to protect their homes; young boys may sign up for, or be 
forced into, the armed services. Guerrillas who claim to fight the government on behalf 
of the civilian population may try to live like a fish in water, as Mao puts it: the clerk 
who takes up arms at night, the grandmother who hides her weapons in her knitting.” The 
existence of these partial combatants makes the categorization of the individual in 
wartime more difficult, and this complexity will be explored. Nevertheless, for most 
countries, in most times, the first step toward war is the separation by the state, or in 
conjunction with the state, of individuals into these two categories, combatant and 
noncombatant. 

Foundations for the Rules for the Conduct of War: Expansion and Reconstruction 

All wars depend upon this process of separating soldiers from civilians, 
combatants from noncombatants. Consequently, any theory that puts forth criteria for 
evaluating the justice or injustice of war would be remiss if it neglected this process. The 
just war tradition, which seeks to make such evaluations, is not perfectly unified — it has 
had many forms, both religious and secular, and its proponents disagree on many issues. 


However, there are certain baselines of agreement. 


* Mao Tse-Tung, On Guerrilla Warfare, trans. Samuel B. Griffith 11, (Champaign, IL: University of Illinois 
Press, 2000), 93, quoted in Robert M. Cassidy, "Why Great Powers Fight Small Wars Badly," Military 
Review (September-October 2002) (journal on-line); available from http://www.leavenworth.army.mil/ 
miirev/English/SepOct02/cassidy.htm; Internet; accessed March 6, 2005. 


Historically, just war theory has been divided into two components: jus ad 
bellum, which refers to the justification for engaging in war, and jus in bello, which 
relates to the rules of war or, more broadly, the way in which war is conducted. The two 
criteria traditionally included in the latter category center on the events that occur during 
a war: the principle of discrimination requires that combatants and noncombatants be 
treated differently, according to their status, and the principle of proportionality prohibits 
excessive (i.e., disproportionate) use of force relative to the necessary or desired ends. 

This dissertation argues that the in bello category should be broadened and 
reconstructed. The time frame of the jus in bello needs to be expanded: the way in which 
a war is conducted is determined long before the moment a gun is fired or a border 
crossed. The way in which a war is conducted is determined, at least in part, by who 
conducts it, the institutions and individuals that are involved in fighting it. Consequently, 
an analysis of the jus in bello must encompass not only what occurs during war, but also 
what a nation does because it anticipates that, as a matter of course, it will fight wars. 
The traditional boundaries of the jus in bello must be expanded to encompass what 
individuals do, and what happens to them, at all stages of their affiliation with the 
military. 

This emphasis is necessary because war is, on one level, what individuals do to 
other individuals. Discussions of just war often focus on the decisions and policies of 
states, and this is necessary and appropriate. However, this dissertation focuses on the 
individual, whose behavior and treatment deserves close scrutiny. 

This expansion of the jus in bello will in turn necessitate a reevaluation of its 


central elements. Although issues of proportionality will be considered, my central 


concern will be with the principle of discrimination. Because this principle as it is most 
often formulated emphasizes the protection of noncombatants, much energy has been 
spent in determining what noncombatants are, why they should be protected, and the 
extent to which they should be protected. The principle has been considered sacrosanct 
within the just war tradition, a ray of humanity in the midst of the inhumanity of war, 
testifying that those who do not deserve to suffer or die are protected. 

The principle is worth preserving. However, I argue that there are many different 
formulations of the principle of discrimination, and that the version that is now most 
appropriate, given modern understandings of human action in wartime, on the one hand, 
and modern weapons technology, on the other, supports a non-binary (non-sortal) | 
treatment of enemy subjects. 

Although the binary combatant/noncombatant distinction, with the concomitant 
binary treatment of full vulnerability or full immunity, will remain appropriate in some 
circumstances, finer distinctions need to be made between classes of individuals, with 
something like a sliding scale of combatancy. Individuals may be placed along a 
continuum that allows for full combatant treatment (full vulnerability) on the one end and 
full immunity on the other. This placement will then dictate the weapons and tactics that 
may be used against them. However, the purity of both “noncombatancy” and 
“ammunity” will thus be unsettled. There are risks attached to this approach, as I discuss 
later in this introduction, but it will allow for a morally correct and practically feasible 
way of handling the treatment of enemy subjects. 


The Setting and Context of the Project 


All militaries are not alike; they vary from place to place and era to era, and they 
may be analyzed from a variety of religious and philosophical perspectives. This project 
focuses on American and Christian views of soldiering and the formation of militaries. 
The U.S. is deserving of detailed treatment first and foremost because of its position as 
the sole remaining superpower. It views itself, and is viewed by many others, as the 
world’s policeman, a dominating force in world military affairs of all types that is likely 
to maintain its preeminent status. As the foremost military power, it is also the leader in 
all forms of military technology, with the capacity to develop and produce advanced 
weapons of all kinds. It also is, or at least sees itself as being, a moral leader with respect 
to in bello criteria; in particular, it has been very public in its efforts to spare 
noncombatants during the most recent wars. 

Christian perspectives are emphasized because they are so prominent in the 
United States. Christian values and principles have affected the development of many 
aspects of American life since the foundation of the country, and close to 80% of the 
population now identifies itself as Christian, including many soldiers and officers.? 
Christianity has a rich just war tradition that has been influential in the U.S., particularly 
within the last half century, and, as will be discussed in Chapter 3, it contains resources 
for understanding the nature of soldiering as well. 


The Structure of the Project 


> Approximately 77 percent of respondents to the American Religious Identification Survey (ARIS) 2001, a 
survey 0 50,281 American households, answered the question "What is your religion, if any?" by indicating 
some form of Christianity. This represented a decline from 86 percent in 1990. The Graduate Center of the 
City of New York, American Religious Identification Survey 2001; available from 
htttp://www.ge.cuny.edu/studies/key_findings.htm; Internet; accessed 6 March 2005. 


In Part I of the dissertation, “The Expansion of the Jus in Bello,” I consider 
how the category of combatant has been created and how it is perceived by those within 
and outside of it. This entails a consideration not only of who is selected to be a 
combatant but also of the many aspects of the soldier’s participation in the military. The 
three chapters in Part I, then, examine the induction of individuals into the military and 
their subsequent training and participation in that institution. These chapters present the 
central theoretical issues related to the morality of soldiering, survey the history of 
military selection and participation in the United States, and review Christian historical 
treatments of the relationship between the individual and the military. 

In Chapter 1, “Morality and Soldiering,” | consider contemporary views of the 
soldier, the military, and the relationship between the two, all of which are a part of the 
proposed expansion of jus in bello. The chapter discusses four central themes within 
contemporary discussions of soldiering and morality. The first surfaces during the 
determination of how the military should be formed, and whether any particular 
individual should join it, examining the obligations of citizenship and how they should 
be met with respect to the military. It encompasses debates about whether a country 
should require its citizens to serve in the military and the stringency of that requirement; 
it also addresses how citizens should respond to this requirement. The second relates to 
the nature of the affiliation between the soldier and the military, once it has been 
tentatively established by the process of enlistment (often followed by the taking of an 
oath). It examines the extent of an individual’s loyalty to the institution and to his fellow 
soldiers, and considers whether that loyalty conflicts with a believer’s loyalty to the 


church or with his other faith commitments. The third theme relates to the agency of the 


soldier once in the military, particularly during wartime. The soldier’s role as defined by 
the military calls for obedience to legitimate authority, but it is unclear to what extent a 
soldier maintains responsibility for his own actions and, as a result, to what extent he 
should evaluate the morality of these actions before undertaking them. 

I do posit tentative answers to these questions, suggesting that there may be a 
prima facie obligation to serve the state in the military, but that soldiers do not owe 
absolute and uncritical loyalty to the military, and that they should continue to view 
themselves as moral agents, despite their legitimate presumption that the orders they are 
given are legal. However, the central point of this chapter is to highlight the way in 
which the jus in bello should be expanded by considering these questions. An 
examination of the way in which war is conducted must touch on these debates. 

The fourth theme, which draws upon the other three, addresses whether soldiering 
is a profession that allows for, or even facilitates, individual morality and moral behavior. 
Some argue that participating in the military is a choice that is at best the lesser of two 
evils; such an approach would make it hard to ever call a soldier “good” in the strictest 
sense, even if one acknowledges the necessity of war in some circumstances. Others 
suggest that soldiers are genuinely morally good, and may even have virtues particular to 
their vocation. I will support the latter position, but the former must remain a live 
concern for any analyst considering the subject. 

Chapter 2, “Military Selection and Participation in the United States,” 
addresses the choices made by the United States and individual Americans regarding 
military service. First, I consider the state’s decisions regarding whom to classify as 


eligible for military service, and which of these individuals to induct. While the U.S. has 


required militia service of its citizens throughout its history, it has taken many different 
approaches to service in the regular armed forces. Most recently, there has been a greater 
concern for the individual’s own understanding of his or her responsibility to be a soldier. 

J then turn to the question of military participation. First, I look at individuals' 
decisions regarding whether to participate in the state’s classification and induction 
process, and, absent a requirement to serve, whether to volunteer for induction. In my 
definition, however, the term “military participation” also encompasses an individual’s 
attitude toward the military, and his openness to become what the military requires, as 
well as his decision to join it. 

In this chapter I also focus on one branch of the U.S. military, the Army, and 
consider recent developments in its doctrine and training procedures. Doctrine on the 
nature and purpose of the armed forces, along with material on training policy and 
procedures, provide a useful window into what the U.S. soldier is expected to be and to 
become. The Army has displayed ambiguity regarding its primary mission, stressing at 
different times its capacity to deter war, its actual ability to fight wars, and its policing 
function. A greater stress on the policing and deterrent roles restructures the moral 
debate about soldiering in important ways. In addition, the moral difficulties related to 
psychological conditioning of soldiers is also considered: what does training accomplish, 
and what should it accomplish? Training may affect the capacity or propensity for 
independent decisionmaking, and if it does, this infringement on agency must be 
carefully justified. The controlling attitude of the military towards its soldier seems to 
conflict with the increasing emphasis on the rights of the individual soldier to choose 


whether to enlist in the military. 
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In discussing military service and military institutions, Christians have returned 
again and again to the issues of citizenship, obligation, allegiance, obedience, and 
agency. However, the conversation has not been a continuous or orderly one. In Chapter 
3, “The Christian Soldier: Christian Historical Perspectives on Military Selection 
and Participation,” I will discuss several strands of the tradition that have attempted, in 
different ways, to address the issue of military service. I examine various treatments of 
the Christian as soldier, with a particular eye toward the elements of these treatments that 
will be foundational for the reconstruction of the jus in bello. After a brief overview of 
the New Testament texts that have figured in the discussion, this chapter centers on 
salient issues in three periods: the early Christian thinkers and soldier-martyrs; the 
medieval practice of penance, including penance performed by participating in a crusade; 
and Martin Luther’s treatment of the soldiering vocation and the agency of soldiers. 
These perspectives have typically been intertwined with different conceptions of the 
relationship between the political community, the individual Christian, and the church as 
a whole. 

I argue that these conversations indicate that Christians may participate in the 
military, and may even view soldiering as a Christian vocation, but that they need to 
maintain a critical distance from their position as soldier. As soldiers, they remain 
agents, responsible for their own actions, and must work against the idolatry that often 
exists within the military profession. They must learn to make moral judgments 
regardless of the orders they receive. 

The Christian and U.S. perspectives complement one another — both indicate a 


respect for conscience, but at the same time acknowledge the difficulty of treating the 
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soldier as an independent decisionmaker because of his peculiar situation. His affiliation 
with the military may be a Christian vocation; at the very least, he maintains an affiliation 
with it that may rival his ties to the church. 

As noted above, the position of combatant is filled by many types of individuals 
with different levels of commitment to the military, from those fighting freely and 
enthusiastically for a beloved country or cause, to those drafted under penalty of 
imprisonment or even death. These individuals may be encouraged to make moral 
judgments in the course of combat; although all soldiers are required to obey orders, there 
may be a greater or lesser emphasis on the requirement to assess the legality and morality 
of these orders. 

The complex portrait of the combatant provided in Part I informs the 
reconstructed understanding of the combatant/noncombatant distinction presented in Part 
II, “The Reconstruction of the Jus in Bello.” Chapter 4, “Proportionate Harm: A 
Reformulation of the Principle of Discrimination,” begins by analyzing historical 
treatments of the combatant/noncombatant distinction, considering how Augustine, 
Vitoria, and Paul Ramsey characterize the moral foundations of the principle of 
discrimination. After an examination of contemporary discussions of the principle found 
in Michael Walzer, Colm McKeough, and Pauline Kaurin, I review current U.S. policy 
on the treatment of combatants and noncombatants. 

I then consider different formulations of the Principle of Discrimination (PD), 
including the one that has become the most prominent, the Principle of Noncombatant 
Immunity (PNCI). As noted above, this project will not attempt to overthrow the PD but 


to undermine the strictly binary nature of the combatant/noncombatant distinction. I 
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argue that a more general version of the PD is appropriate, one which supports a sliding 
scale of combatancy and noncombatancy. The PD should make nuanced rather than 
binary discriminations. The PNCI, while applicable in certain circumstances, fails to 
reflect the range of ways in which enemy subjects should be identified. The sliding scale 
is both morally appropriate and practically feasible; it represents differences in the degree 
of agency enemy subjects maintain (and thus the harms they deserve), and also in the 
level of threat they pose to their opponents. 

In concluding, I suggest that both the combatant and noncombatant categories 
should be broken down into multiple categories. The treatment of those usually 
categorized as combatants should be tempered to reflect the differences in their 
situations, and some who have been categorized as noncombatants will need to be treated 
more aggressively. Developing parameters for such a nuanced treatment will be 
facilitated by an analysis of the use of particular weapons, as described in Chapter 5. 

In Chapter 5, “Weapons and the Proportional Use of Force,” I address the 
application of the principle of discrimination. In particular, I will consider weapons 
whose use has been restricted, focusing on the debates that have justified the restriction 
of two types of weapons — chemical weapons and "inhumane" conventional weapons. I 
then examine contemporary discussions of non-lethal weapons, and argue that these may 
be an important tool in dealing with certain individuals who might previously have been 
classified as noncombatants (and with combatants as well). The use of such weapons 
gives militaries flexibility, a feature that is especially important when, as often happens in 
modern warfare, they are engaged in operations against non-traditional enemy forces. 


The examination of restrictions on chemical and inhumane conventional weapons, 
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however, reveals that the U.S. must be cautious in incorporating non-lethal weapons into 
its arsenal. Causing harms that are short of lethal is an important option for modern 
warfare, but it is also one that presents many dangers. 

Conclusions and Concerns 

Those in the military may argue that certain positions I take regarding soldiers — 
particularly, but not exclusively, my support for their moral autonomy — are not realistic. 
My conclusions have been reached without extensive attention to what actual soldiers 
think and how the military operates; the project contains some anecdotal treatment of 
their decisionmaking processes, but no empirical analysis. These concerns are valid, and 
should be explored further. My goal in this project, however, is to work from ethical 
principles to practicalities, and not the reverse. I do not think Americans or Christians 
fully understand what their ideals are in this area. My purpose is to encourage civilians 
as well as soldiers to consider their positions on the relationship between soldiering and 
morality, to determine what their ideals are. After this process occurs, those who are 
involved in establishing and judging military institutions will also need to consider how 
the institutions operate now. But this should be a product of the establishment of 
principles, not a precondition for it. 

There will never be an “ideal war’: peace is the ideal, and war is always a 
perversion of it. The just war tradition, however, argues that there are better and worse 
ways of conducting war, and supporters of the tradition agree that it has been successful 
in providing some protection to those who deserve it most. Consequently, when 
reevaluating the tradition, its supporters must be careful not to lose the elements that have 


received widespread support. The dangers of reevaluating the PNCI or moving away 
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from the protection of noncombatants are clear. By reevaluating these categories, we 
may make the innocent and powerless more vulnerable; by splitting hairs over definitions 
of combatants and noncombatants, we may weaken the tradition. However, I argue that 
such vigorous debate will ultimately strengthen the tradition, and that the PD I support 
will be both practically efficacious and morally feasible. 

For war to be conducted justly, the right people, selected by the right process, 
have to be conducting it; and the fact that they are the right people will affect how they 
conduct it. It is not enough to formulate the right standards of behavior; what is needed is 
an institution comprised of individuals able to both evaluate and revise these standards 
and to implement them. This project examines how such institutions come to be, and 


how individuals should view their participation within them. 
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Part I: The Expansion of the Jus in Bello 
Chapter 1 
Morality and Soldiering: The Foundations of the Jus in Bello 

Armies do not form themselves; individuals make choices that effect their 
formation and establish the relationship between the soldier and the institution he serves. 
Although the state, however it is constituted, must classify its citizens or subjects as 
eligible or ineligible for military service, and then determine which of them should be 
inducted, the individual must decide whether to participate in this process, and, if not 
required to serve, whether to volunteer for induction. The individual will also decide 
how he will relate to the military once he becomes a soldier. 

Throughout history, nations, religious institutions, and individuals have 
confronted a variety of moral questions about the relationship between the soldier and the 
military. These questions address both how an individual defines his own relationship to 
the military, and how this relationship is viewed by others. In this chapter, I formulate 
and discuss the moral questions dealing with the nature of the relationship at three stages: 
prior to enlistment; throughout a soldier’s ongoing service in the military; and at the 
moment orders are received on the battlefield. Following an analysis of the questions 
that arise with respect to these three stages, I consider the general moral status of the 
soldier — his possession or lack of virtue. While my discussion incorporates concerns that 
have been specific to Americans and to Christians, and some of these concerns will be 
noted here, a more detailed treatment of American and Christian perspectives will be 


provided in chapters 2 and 3, respectively. 
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